UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND
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UNI TED STATES OF AMERI CA and )
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CORPORATIQON, in its capacity )
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FSB )
Def endant s )

MEMORANDUM AND ORDER

Ronal d R Lagueux, Chief Judge.

This case arises fromthe villainy of Attorney Pat Nero, who
| ooted the Estate of his client Ragnar MIler in 1993. El eanor
Schock (“Schock”), MIller’s daughter and only heir, is pursuing
$23,331. 72 as the assignee of the Estate’s clains. Here, she has
sued the United States and the Federal Deposit |nsurance
Corporation (“FDIC') because the bank accounts into which Nero
di pped were held by a bank being run by the FDI C as conservator.!?
That bank, A d Stone Federal Savings Bank (“New A d Stone”), was
a successor to A d Stone Bank, a Federal Savings Bank (“Original
add Stone”), that had been closed by the FDI C on January 29,

1993. New A d Stone was liquidated in turn July 8, 1994.

Mbst of the facts of this case were outlined in an earlier

! The Resolution Trust Corporation (“RTC’) was the entity
that took over Add Stone Bank. The FDICis the RTC s statutory
successor. See 12 U.S.C. § 144la(m(1).



opi nion and need not be reiterated here. See Schock v. United

States, 21 F. Supp.2d 115, 117 (D.R 1. 1998) (hereinafter Schock
). Schock’s core grievance is that she believes New A d Stone
shoul d not have given the noney in MIller’s bank account to
Nero.? Plaintiff’s Arended Conpl aint alleges three counts:
Count | is against the United States under the Federal Tort
Clainms Act, 28 U.S.C. §8 2674 (the “FTCA”), nomnally for
conversion;® Count Il is against the FDI C (“FDl C- Receiver”) as
conservator of New A d Stone and operator of the bank on August
27, 1993 for breach of contract; and Count IV is against the
United States under the FTCA for negligence.*

This case is now before this Court on two notions. The
United States noves for summary judgnent on Counts | and 1V,
suggesting three distinct argunents that would preclude

plaintiff’'s recovery. This Court considers each at |ength bel ow,

2 At its nost basic, Schock’s claimis that Ragnar Ml er
deposited $23,331.72 with A d Stone Bank and that the bank did
not return it. Nero withdrew $23,331.72 fromMIler’s account on
August 27, 1993, and deposited that noney in his own account.
This claimturns on the |l egal significance of the bank’s action,
i.e., whether it provided MIler's noney to his apparent agent
Nero. If it did, the bank fulfilled its obligation; if not, then
t he bank essentially gave MIller's noney to a stranger and owes
$23,331.72 to Schock. See Schock I, 21 F. Supp.2d at 121.

® The exact cause of action is disputed, and it is crucial
to this notion. See Section IV(B), infra

* This Court dismi ssed Count |1l against the FDI C (“FDI G
Corporate”) as the insurer of New O d Stone’ s deposits.
See Schock I, 21 F. Supp.2d at 123-34.
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but in sum the notion is granted as to Count | and denied as to
Count IV. See Sections IIl, 11l &1V, infra.

Schock renews her notion for summary judgnment as to Count |1
agai nst FDI C-Receiver. She asks this Court to reconsider its
prior legal ruling and offers new evidence. Neither tack
succeeds, and the notion is denied. See Section V, infra.

| . Legal standard

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sunmary judgnent notions:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue of any material fact and
that the noving party is entitled to a judgnent as a matter
of |aw.
Therefore, the critical inquiry is whether a genuine issue of
mat eri al fact exists. "Material facts are those 'that m ght
affect the outcone of the suit under the governing law'"

Morrissey v. Boston Five Cent Sav. Bank, 54 F.3d 27, 31 (1st Gr

1995) (quoting Anderson v. Liberty Lobby, Inc, 477 U S. 242, 248

(1986)). "A dispute as to a material fact is genuine '"if the
evidence is such that a reasonable jury could return a verdict
for the nonnoving party.'" 1 d.

On a notion for summary judgnent, the Court nust view all
evidence and related inferences in the light nost favorable to

t he nonnoving party. See Springfield Termnal Ry. Co. v.




Canadi an Pac. Ltd., 133 F.3d 103, 106 (1st Gr. 1997). “[When

the facts support plausible but conflicting inferences on a
pi votal issue in the case, the judge nay not choose between those

inferences at the sunmary judgnent stage.” Coyne v. Taber

Partners I, 53 F.3d 454, 460 (1st Gr. 1995). Simlarly,
"[s]ummary judgnent is not appropriate nerely because the facts
of fered by the noving party seem nore plausi ble, or because the
opponent is unlikely to prevail at trial." Gannon v.

Nar r agansett Elec. Co., 777 F. Supp. 167, 169 (D.RI. 1991).

1. “Government Enpl oyee” Under the FTCA

The United States may succeed at trial on Counts | and |V by
proving that the people who allowed Nero to w thdraw t he noney
wer e not governnent enpl oyees. The FTCA only appl es where there
i s negligence by an enpl oyee of the governnent. See 28 U S.C. 8§
1346(b)(1). The United States argues that the wonen at issue,
Judy Pol anco and Kerry D Anbra, were enpl oyees of New A d Stone,
the newl y-chartered entity that succeeded Original Ad Stone.

Al t hough there does not appear to be a dispute that these people
were enpl oyed by New A d Stone, there remains a genuine dispute
as to whether that nade them enpl oyees of the United States under
t he FTCA.

The Suprenme Court suggests that when the FDI C takes over a
bank, it steps into the bank’s shoes as a matter of |law. See

O Melveny & Myers v. EDIC, 512 U.S. 79, 85-86 (1994). However




t hat does not shed |ight on whether the bank — when it is run by
the FDIC — becones a part of the U S. governnent as well.

Neither the United States nor this Court can find authority that
holds that O d Stone Bank was not a federal agency under the
FTCA.

A. Defi ni ng Enpl oyee

The FTCA defines an “enpl oyee of the governnent” to “include
of ficers or enployees of any federal agency.” 28 U S. C § 2671
Federal agencies include “corporations prinmarily acting as
instrunentalities or agencies of the United States.” Id.

Many courts have westled with the issue of whether
i ndi vidual s can be regarded as enpl oyees of the governnent, see,

e.q9., Larsen v. Enpresas El Yunque, Inc., 812 F.2d 14, 14-16 (1st

Cr. 1986) (conparing governnment enployee with independent

contractor); Mller v. George Arpin & Sons, Inc., 949 F. Supp.

961, 965-66 (D.R 1. 1997) (sane), and whether they acted in the

scope of their enploynent, see, e.qg., Attallah v. United States,

955 F.2d 776, 782 (1lst G r. 1992) (discussing scope of

enpl oynent). See also cases collected in Reply to P.”s (bj. to
United States of America’'s Mot. For Summ J. at 3-5. However
this Court finds no precedent to suggest how the First Grcuit
woul d deci de whether New A d Stone was a corporation acting
primarily as an instrunmentality of the United States. This Court

must rely on the plain | anguage of the statute.



B. Applied to this Case

The United States offers affidavits fromenpl oyees of New
A d Stone and of the FDIC. FDIC enployee Sally MCorm ck, who
was director of operations for the RTC in 1993, said that
enpl oyees of New A d Stone were not enpl oyees of the RTC. She
enphasi zed that the RTC, which was a predecessor to the FDIC,
created New O d Stone as a new institution

I n opposition, Schock points to interrogatory answers filed
in this case in which the FDI C Receiver says that New A d Stone
and the RTC were a single entity and that New A d Stone’s
enpl oyees were supervised by the RTC under RTC rules. The
| anguage is so blunt that, when this Court awards all inferences
to Schock, the FDI C-Receiver appears to be saying that the bank’s
enpl oyees were RTC enpl oyees. First, the FDI C Receiver repeated
at least four times in its answers that:

There is no distinction between the entity Plaintiff defines

as “New A d Stone Bank,” on the one hand, and the Resol ution

Trust Corporation, as Conservator of A d Stone Federal

Savi ngs Bank, on the other.
(Suppl enent al Responses of FDIC as Receiver of Ad Stone Federal
Savings Bank to P.’s Fourth Docunent Request and Third Set of
Interrogatories to D.s at 2-4 (attached as Exhibit 8 to P.’s Qbj
to Mot. For Summ J. by D. USA).) Second, the FDI C Receiver said
t hat :

The Resol ution Trust Corporation, as Conservator of Ad

St one Federal Savings Bank, adm nistered the work-rel ated
activities of enployees of the Resolution Trust Corporation,
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as Conservator of AOd Stone Federal Savings Bank, pursuant

to policies and procedures of the Resolution Trust

Cor poration, as Conservator of A d Stone Federal Savings

Bank.

(1d. at 3.)

Thus, there is a genuine dispute as to how New O d Stone was
controlled and, therefore, howits enpl oyees were controll ed.
Cenerally, an institution controlled by the federal governnent
woul d qualify as “a corporation primarily acting as an
instrunmentality of the United States.” Specifically in this
case, the FDIC-Receiver’s answers to interrogatories create, at
| east, a genui ne di spute about whether New O d Stone was a
gover nment agency or perhaps even part of the RTC. W thout
precedent or sufficient facts, this Court cannot decide the
guestion. Therefore, this Court cannot grant summary judgnent to
the United States on this issue.

To be clear, this Court does not decide today whether, as a
matter of |law, a bank under receivership qualifies as a
“governnment agency” under the FTCA. Nor does it decide factually
whet her New O d Stone was a government agency. Those questions
will have to be answered after a full evidentiary hearing and

after conplete briefing by the parties.

[I1l. The Statute of Limtations

The United States seeks summary judgnment on Counts | and |V
on the ground that the FTCA statute of limtations applies. This

Court has already held previously that the discovery rule applies
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inthis case. See Schock I, 21 F. Supp.2d at 119. 1In order for
the statute of limtations to be tolled, the factual basis for
t he cause of action nust have been inherently unknowabl e at the

time of the injury. See Attallah, 955 F.2d at 780; Tagliente v.

H nmer, 949 F.2d 1, 4 (1st Gr. 1991). The action accrues when
the injured party knew or, in the exercise of reasonable
di l i gence, should have known the factual basis for the cause of

action. See United States v. Kubrick, 444 U. S. 111, 121-25

(1979); Attallah, 955 F.2d at 780. This is an objective test.

See Schock I, 21 F. Supp.2d at 1109.

As discussed in Schock |, the issue before this Court is
whet her the discovery rule tolled the statute of limtations past
July 2, 1995. The question boils down to whether Schock had a
triggering warning that sonething was wong and the ability to
di scover the injury with reasonable diligence. 1In its notion
the United States provides an adm rabl e anount of evidence that
Schock recogni zed Nero as a scoundrel before that date. She knew
on Cctober 28, 1993 that Nero had engi neered his appoi ntnent as
Executor of the Estate, and she filed a conplaint with the Rhode
| sl and Suprene Court Disciplinary Board on April 25, 1995 that
all eged that Nero had commtted fraud, (see Exhibit Cto the
United States’ notion).

At trial, that evidence may suffice to show that Schock had

been warned before July 2, 1995. However, this Court nust draw



all inferences to the benefit of Schock at this stage of the
proceedings. At this point, this Court can only concl ude that
there is a genuine dispute over material facts — both as to
whet her Schock received a triggering warning and as to whet her
she had the ability to discover the injury. That dispute
precl udes sunmary | udgnent.

First, Schock argues that she did not have sufficient
knowl edge of Nero's theft to qualify as a warning until Novenber
1995 when a probate judge told her about a crim nal
i nvestigation. She says her April 1995 letter did not allege
enbezzl enent, and on summary judgnent, this Court infers that her
conplaint to the Disciplinary Board was nerely over Nero' s effort
to be naned Executor and the delays that he caused in the Probate
Court. There is a difference between warnings that Nero was
shady and that he was a thief. Second, Schock argues that she
did not have access to the Estate’s financial records. Wen the
March 1993 WIIl was admtted to probate, Schock argues that she
only had standing to challenge the wll, not to conpel an
inventory or exam ne the assets. Schock said that she had no way
of knowi ng that the Estate owned accounts at A d Stone Bank or
that Nero had enbezzled fromthem In the absence of evidence
proving that those allegations are false, the facts support this
pl ausi bl e i nference.

Therefore, the statute of limtations will not provide the



United States with summary judgnent, although it is equally clear
t hat Schock has not proved that the statute of |imtations nust
be tolled. To repeat, it is unsettled what the triggering

war ni ng m ght have been. Federal |aw controls, and at trial,

this Court will ook to the First Crcuit precedents, including
the cases listed in Schock |, to decide whether Schock suffered
from*®“bl anel ess ignorance.” Kubrick, 444 U S. at 120 n. 7. See

al so Schock I, 21 F. Supp.2d at 119 (collecting cases and

outlining the standard).

V. Tort Liability Under Rhode |sland Law

Counts | and 1V are franed as clains under the FTCA
respectively for conversion and negligence. The United States
argues that the clainms fundanentally sound in contract, not in
tort. As a matter of law, the United States m sreads current
Rhode Island law. In this litigation, however, Schock assured
this Court last year that the claimin Count | is based on
contract, not conversion. She cannot tw st her argunents to
avoi d the consequences of such a decision now.

A Neqgl i gent Performance and Count 1V

The FTCA provides this Court with jurisdiction in cases
brought against the United States on cl ai ns:

for injury or loss of property, or personal injury or death

caused by the negligent or wongful act or om ssion of any

enpl oyee of the Governnment while acting within the scope of

his office or enpl oynent.

28 U.S.C. 8 1346(b)(1). Many courts — including several cited by
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the United States — have discussed that clains franed in tort
coul d be fundanentally based on breach of contract. See, e.d.,

Cty Nat’'|l Bank v. United States, 907 F.2d 536, 546 n.9 (5th Gr.

1990); Blanchard v. St Paul Fire & Marine Ins. Co., 341 F.2d 351,

357-8 (5th Gr. 1965); United States v. Smth, 324 F.2d 622, 625

(5th Cr. 1963); Wodbury v. United States, 313 F.2d 291, 295

(9th Cr. 1963). Those courts consi dered whet her those
plaintiffs hid their clains like a wolf in sheep’s clothing to
qual ify under the FTCA. In this case, the United States argues
that Schock has a contract claim so she “should not be permtted
to transforma classic contract dispute into a tort action.”
(Am Mem in Supp. of D. United States of America s Mdt. For
Summ J. at 23.)

Rhode Isl and di sagrees. The Rhode Island Suprene Court has
clearly held that the negligent performance of a contractual duty
can give rise to tort liability for negligence as well as

l[iability for breach of contract. See Davis v. New Engl and Pest

Control Co., 576 A 2d 1240, 1242 (R 1. 1990). Thus, the debtor-

creditor relationship can create a contractual duty that becones
al so a duty inposed by law. This rule sails against the main
current of jurisprudence, but a state enjoys the power to chart
its own course in the law of torts. The United States has
explicitly waived i nmunity:

under circunstances where the United States, if a private
person, would be liable to the claimant in accordance with
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the | aw of the place where the act or om ssion occurred.

28 U S.C. 8§ 1346(b)(1). See also Soto v. United States, 11 F. 3d

15, 17 (1st Gr. 1993) (whether the act is tortious is governed
by the law of the state in which the alleged tort was commtted).
Private defendants in Rhode Island can be liable in tort if they
negligently performtheir contractual duties. The United States
can expect nothing |ess.

Therefore, Count IV states a negligence claimthat this
Court has the jurisdiction to hear under the FTCA. Thus,
defendant's notion for sunmary judgnent on that Count is denied.

B. Judi cial Estoppel and Count |

Count |, however, has a longer history. 1In both the
ori ginal and anended conplaints, Counts |I and Il neke identical
allegations. Count | outlines facts and all eges “conversion” by
the United States. (See Second Am Conpl. at § 16, First Am
Conmpl. at § 16.) The two paragraphs that enconpass Count Il do
not hi ng nore than incorporate Count | and change the defendant:
“FDIC, inits capacity as the Receiver of Od State Bank FSB, is
liable to plaintiff as to the claimset forth in Count |.” (See
Second Am Conpl. at § 18-19, First Am Conpl. at  18-19.)

During the argunents on the notions decided in Schock |
Schock and the FDI C di sputed the characterization of Count |1
FDI C argued for Rule 12(b)(6) dism ssal because Schock had not

all eged the elenments of a conversion claim Schock saved Count

12



Il by arguing — in both the briefs and during oral argunment -
that the claimwas not for conversion even though the plain
| anguage appeared that way:

The cl ai m upon whi ch Schock seeks a summary judgnent agai nst
FDI C/ Receiver is not for the tort of conversion. Rather,
the claimis based upon the bank’s obligation as debtor on

t he deposit account, an obligation which sounds in contract.
Westerly Community Credit Union v. Industrial Nat’'l Bank,
240 A . 2d 585 (R 1. 1968).

(P.”s Reply Mem in Supp. of Mot. For Sum J. on Count II
Agai nst FDI C/ Receiver at 1).° This Court relied upon this

statenent to find that Schock had a contract claimeven though

her conplaint plainly called it “conversion.” See Schock |, 21
F. Supp.2d at 120. 1In so doing, this Court gave Schock the
benefit of the doubt, seeing the clear use of “conversion” to be
an inadvertent m stake. This Court assuned that Schock had
m st akenly added the sheep’s clothing to Count Il and recogni zed
it as a lupine contract claim
The doctrine of judicial estoppel forbids Schock from
changi ng her story now and trying to herd Counts |I and Il back
into the “tort clainf fold. The First Crcuit has said:
[I]ntentional self-contradiction should not be used as a
means of obtaining unfair advantage in a forum provided for

suitors seeking justice. |If such a tactic was attenpted,
the court was justified in acting to deny the unfair

® Schock repeats the “sounds in contract” contention in a
menor andum filed March 29, 1999. (See P.’s Reply Mem in Supp.
of Renewal of Mot. for Summ J. Against FDI C/ Receiver at 1.)

In that notion, Schock enphasizes the contractual nature of
the claimin order to apply a statue of limtations that would be
advant ageous to her case. (See id. at 3-4.)
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advantage. In this circuit, then, when a litigant is

pl ayi ng fast and | oose with the courts, that party will be
precluded fromasserting a position inconsistent with a
position he or she took in an earlier proceeding.

United States v. Levasseur, 846 F.2d 786, 792 (1st G r. 1988)

(citation omtted). See also Lydon v. Boston Sand & Gravel Co.,

- F.3d -, —, 1999 W 188282 at *6 -7 (1st Gr. 1999). In Lydon,
t he defendant had told an arbitration panel that state |aw
controlled; therefore, it could not argue later in court that
federal |aw controlled. See Lydon, — F.3d at —, 1999 W. 188282
at *6-7. Normally, courts apply judicial estoppel by conparing
contradictary clains made in different forunms, but the doctrine
is even nore clearly applicable where a party contradicts herself
in a single civil action.

Schock assured this Court that Count Il was a contract
claim Like the defendant in Lydon, Schock reaped a benefit when
the FDIC lost its notion to dismss, and she is estopped from
changing her mnd. Counts | and Il allege the identical facts
with the identical words. The only difference is the defendant
agai nst whomthe claimis asserted. Therefore, the clains are
identical. To extend the metaphor, Schock showed this Court that
her allegation was a wolf and she now seeks to survive sunmary
j udgnment by tucking that sheep’s skin over the truth. This Court
can recogni ze a wolf wi thout checking the size of the eyes, ears
and teeth. Judicial estoppel applies here, and its application

cuts as cleanly as a woodnan’s ax. Schock nust live with the
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consequences of swearing to this Court that she was pursuing
contract clains.
Therefore, Count | is a contract claim and this Court | acks

jurisdiction because the FTCA does not apply to contract clains.

Therefore, defendant's notion for summary judgnent on Count | is
gr ant ed.
V. Schock’s Renewal on Count 11

This Court denied Schock’s nmotion for summary judgnent as to
Count 1l in Schock I. Schock renews that notion, pleading with
this Court to reverse its legal ruling and then supplying new
facts to bolster its claim
A The Law

Schock asks this Court to reconsider its decision that a
principal’s death does not term nate apparent authority by
operation of law. This request, although unusual, was
under st andabl e, considering that the dearth of Rhode |Island cases
on this subject forced this Court to rely on |learned treati ses.

See Schock I, 21 F. Supp.2d at 121-22. Fromthe sane treatise

that this Court used, Schock quotes a passage that contradicts
the Schock | holding. The significance of this issue is that
Nero wi thdrew the noney after MIler’'s death. The death ended
actual agency, and the bank nmust rely on Nero’ s apparent
authority — that the bank knew Nero to be MIler’s agent in the

past and relied on that when it gave hi mthe noney.
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Schock is correct that a commentary in the Restatenent
(Second) of Agency says that apparent authority term nates with
the death of the principal. See Restatenent (Second) of Agency 8§
120 cm. c¢ (1958). However, this Court holds that apparent
authority does not termnate on the death of the principal under
Rhode Island law. The Rhode |sland Suprene Court would | ook to
the Restatenent, but it would not adopt the illogical rule
reported by Comment C that Schock quotes.

The Restatenent is not precedent. A sentence in a Conment
publ i shed in 1958 does not bind this Court in the fashion of a
simlar sentence fromthe First Crcuit or Rhode Island Suprene
Court. Instead, learned treatises are wei ghed al ong wi th Rhode
| sl and court deci sions, persuasive opinions by other state
courts, and the public policy considerations identified in state

deci si onal | aw. See Blinzler v. Marriott Int’'l Inc., 81 F.3d

1148, 1151 (1st Gr. 1996).

The public policy for which the state created apparent
agency woul d be eviscerated by adopting the rule that Schock
pronotes. The doctrine of apparent agency exists in order to
allow third parties to depend on agents w thout investigating
their agency before every single transaction. |If a third party
had to confirmthe agency relationship repeatedly, then it m ght
as well deal directly with the principal. Schock seeks to place

the risk that a principal has died onto third parties, rather
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than on the principal. That is absurd.
Apparent authority exists where a principal manifests to a
third party that the agent has the authority to contract on the

principal’s behalf. See Menard & Co. Masonry Bldg. Contractors

v. Marshall Bldg. Sys. Inc., 539 A 2d 523, 526 (R I. 1988). The

princi pal need not have direct comunication with the third
party. See id. The third party nmust nerely have a reasonabl e
belief that the agent has the authority to bind his principal.

See id.; Petrone v. Davis, 373 A 2d 485, 487 (R 1. 1977).

That case law clearly manifests Rhode Island’ s support for
the public policy that a third party can reasonably rely on a
principal’s anointing of an agent. The entire doctrine is based
on pronoting business and protecting a reasonable third party’s

reliance on agency. See Menard, 539 A 2d at 526; Petrone, 373

A.2d at 487-88. That public policy is bolstered by R1. GCen.

Laws 8 18-4-16, which is at issue in this case. See Shock I, 21

F. Supp. 2d at 122. The Restatenent says that apparent authority
exists until the third party has notice of its termnation or has
a manifestation that the principal no | onger consents.
See Restatenent (Second) of Agency 8 125. Schock wants death to
be a special circunstance, but nothing suggests that Rhode Isl and
woul d make such an illogical differentiation.

I n other disputes over agency, the Rhode I|Island Suprene

Court has applied a reasonabl eness test that pronotes the

17



operation of business at the risk of binding an unwilling

principal. See De Pasquale v. Societa de MS. Maria, 173 A 623,

623-25 (R 1. 1934). 1In Pasquale, a society was unable to take
any formal action for its own protection because of a split anong
directors, so the admnistrative officers had the power to hire
an attorney to protect the society. See id. The Pasqual e Court
held that an agent nmay take any action that he reasonably
bel i eves necessary to protect the principal when the agent cannot
communi cate with the principal. See id.

Even the Restatenent that Schock quotes appears to undercut
her argunment. Comentary attached to other sections notes that
term nation of an agent’s authority does not termnate his
apparent authority. See Restatenent (Second) of Agency 8§ 125
cnt. a. And even nore inportantly, Conment A to 8§ 120, which
di scusses policy considerations, contradicts the text of Comrent
C. Comment A notes that agency is a business rule and that the
risk of death is inherent in any agency relationship. See
Rest at ement (Second) of Agency 8§ 120 cnt. a. The common |aw rul e
that the Restatenent reports in Comment C places the risk on the
agent and third parties because the principal’s estate would not
be bound by a post-death deal. However, Conment A says that
“[a]l] s between the risks to the estate and the harmto busi ness
which results fromthe common |aw rule, the protection of

business is preferable.” 1d.
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This Court concludes that the Rhode |Island Suprenme Court
woul d agree. It would protect business and put the risk on the
estate. Under Rhode Island | aw, apparent authority exists as
long as the third party, to whomthe principal has nade a
mani festation of authority, continues to reasonably believe that
the agent is authorized.

Therefore, this Court reaffirnms its Schock I hol dings:

« RI. Gen. Law 8 18-4-16 protects third parties who in good

faith pay or transfer noney to an apparent agent.

* Apparent agency term nates when the third party has notice

of the term nation

* Notice occurs when the third party knows, has reason to

know, or has been given a notification of the
occurrence of an event fromwhich, if reasonable, he
woul d draw the inference that the principal does not
consent to have the agent so act for him

See Schock 1, 21 F. Supp.2d at 122. Because agency term nates at

death, notice of a principal’s death woul d nake a reasonabl e
person understand that the principal no | onger consents to having
the agent act for him

B. The New Facts.

Schock offers certifications fromherself and Karen DA llo
a former Add Stone Bank enployee. D A llo reports that the bank
had a procedure for checking the obituaries in The Provi dence
Journal to see whether bank clients had died. Schock says that
an obituary for MIler appeared in that paper.

These facts go to the issue of whether FDI C Receiver — in

the formof the bank enpl oyees — had notice of MIler’s death.
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To be plain, it is inconclusive evidence. To rule that FD C
Recei ver had actual notice of MIler’'s death fromthe obituary,
this Court would have to infer that a bank enpl oyee read the
item Although Fed. R Evid. 406 says that the routine practice
of an organization is relevant to prove the conduct of an

organi zation on a particular occasion, this Court would stil
have to infer that the bank followed its routine practice on the
day MIller's obituary appeared. At the summary judgnent stage,

i nferences are nmade agai nst the noving party. Therefore, this
Court infers that bank enpl oyees did not notice the obituary.

As with the factual issues pressed by the United States
above, the bank’s practices nmay be pivotal at trial, but they
cannot support summary judgnent at this tine.

To focus the parties when they prepare pre-trial nenoranda,
this Court notes that it does not decide today what facts would
constitute notice to the FDIC. The FDI C Recei ver assunes that a
bank | acks notice where different enployees know facts that would
have alerted the bank to its custoner’s death if they had been
pi eced together. This Court does not decide that issue today,
but it notes that FDI C-Receiver relies on a single md-|evel

appel l ate decision from M ssouri, General Ins. Co. of Anerica v.

Commerce Bank of St. Charles, 505 S.W2d 454 (Mo. App. 1974).

What ever the precedential value of General |nsurance Conpany in

the Show Me State, that question appears open here in the Ocean
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State.
Concl usi on

For the foregoing reasons, this Court grants the United
States’ notion for summary judgnent as to Count | and denies it
as to Count IV. This Court denies Schock’s renewal of her notion
for summary judgnent as to Count |1

Two counts remain in this case: Count Il alleging a contract
cl ai m agai nst the FDI C-Receiver and Count 1V alleging a
negl i gence claimagainst the United States under the FTCA. This
di spute now appears poised for resolution by a bench trial.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
July , 1999
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